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ABSTRACT
The present research is based on an inductive approach, with the aim, on the one
hand, of highlighting the concrete results achieved in the field of defence and
peacekeeping, and, on the other, of providing possible contributions with respect to
the issues raised above, in particular what the impact of international law is under the
Common Security and Defence Policy and the Common Foreign and Security
Policy and how it is possible to configure the responsibility of the European Union
and/or the participating states to international crimes committed in the performance
of the various operations under European Union law. Our purpose is to analyse the
current status of the EU's foreign and security policy following the entry into force of
the Treaty of Lisbon.
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Introduction

The development of a common defence policy and the ever-increasing number of EU
operations has raised some legal problems. Our purpose is to analyse the current status of EU's
foreign and security policy following the entry into force of the Treaty of Lisbon1. The latter has
generally introduced profound changes in the organization's structure, replacing the three old
"pillars" that formed a single, all-encompassing, and apparently slimmer structure. The difficulty
in finding some "border", or at least the exact division of "competences" in Common Security
and Defence Policy (CSDP), makes the analysis of international law norms particularly
interesting - both in terms of general and customary2, such as agreements with third states and
decisions of international organisations applicable in CSDP.
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1
M. Cremona, ‘Implementation of the Lisbon Treaty. Improving functioning of the EU: Foreign
Affairs’, Brussels: Policy Department C: Citizens’ Rights and Constitutional Affairs, European
Parliament, 2016.
2
N. Croquest, ‘The import of international customary law into the EU legal order: The adequacy of a
direct effect analysis’, Cambridge Yearbook of European Legal Studies, 2013-15, pp. 48.
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The topic and the theme of international responsibility profiles of the European Union 3
emerges from the work of conducting CSDP missions. International responsibility is one of the
topics that, in recent years, has aroused great interest in the literature4, especially following the
codification work carried out by the Commission of International Law (ILC)5, which has come
to the adoption of two important Projects of articles, one concerning the international
responsibility of states 6 (Project 2001) and the other the responsibility of international

3

The discourse on the internal legal responsibility of international organisations and, more specifically,
of the EU is different. It derives directly from the legal personality of domestic law which, together with
international subjectivity, all international organisations possess. In fact, the activities of the latter
inevitably have importance also at national level, in particular in the legal systems of the member states
or third parties; in other words, international organisations also have the capacity of private law, such as
that of concluding contracts, of acquiring movable and immovable property, of being in court (see, for
example, Article 335 of the TFEU which states that "each of the member states, the Union has the
widest legal capacity accorded to legal persons by national legislation, and may in particular acquire or
dispose of movable and immovable property and stand in court). These capacities are governed, with
reference to the member states, by the Trust Act (the TEU and the TFEU with regard to the EU), while
with reference to third states, by national rules or other international agreements, such as headquarters
agreements (see article 218 of the TFEU which provides for the possibility for the Union to conclude
international agreements with third states).
4
Indeed, the doctrine has devoted extensive investigations since the beginning of the last century to the
issue of the responsibility of states. One can remember, among others, the contributions made by
Anzilotti, Kelsen and Ago, which marked decisive turns in the arrangement of the matter. Moreover,
already at the time of the League of Nations, various attempts at codification were made both by
scientific institutions (Institut de Droit International, Harvard Law School), and within the Society itself,
without leaving much trace. Since 1953 the ILC has undertaken the study of the topic, but a definitive
project only came to light in 2001.
5
The ILC is a subsidiary body of the General Assembly-constituted by the latter with resolution 174 of
21 November 1947-with the task of providing for the preparation of texts for the codification of the
customary rules relating to certain subjects, proceeding to studies, collecting data of practice, sending
questionnaires to the states and thus preparing projects of international multilateral conventions which
then usually either in the General Assembly or in special and solemn State Conferences-are adopted and
finally open to ratification and membership by the states themselves. The LC was created in order to
perform the functions dictated by art. 13 of the UN Charter towards the General Assembly; the norm, in
fact, provides that the latter "undertake studies and make recommendations in order to: a) promote
international cooperation in the political field and encourage the progressive development of
international law and its codification" (UN Charter, Article 13(1a)). The Statute of the ILC in articles 1518, in particular, distinguishes between functions of "progressive development of international law" and
"codification of international law", by arranging two different procedures. However, the ILC seems to
have never practically made this distinction, at least until the beginning of the work on the international
responsibility of the organizations. See Statute of the International Law Commission, 1947, A/RES/174
(II), 21 November 1947, U.N. Official Records, Second Session of the General Assembly, Resolutions,
16 September-29 November 1947. On the different modalities of codification of international law by the
ILC. see S. D. Murphy, ‘Codification, progressive development, or scholarly analysis? The art of
packaging the ILC’s work product’, in M. Ragazzi (ed.), Responsibility of International OrganisationsEssays in Memory of Sir Ian Brownlie, Leiden & Boston: Martinus Nijhoff Publishers 2013, pp. 29-40.
N.M. Blokker, ‘Preparing articles on responsibility of International Organisations: Does the
International Law Commission take International Organisations seriously? A midterm view’, in J.
Klabbers & A. Wallendahl (eds), Research handbook on the law of International Organisations,
Chelthenham: Edward Elgar Publishers 2011, pp. 313ss. F. Hoffmeister, ‘Litigating against the
European Union and its member states: Who responds under the ILC’s draft articles on international
responsibility of International Organisations?’, European Journal of International Law 2010-21, pp. 724
6
ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts, 2001, UN Doc.
A/56/10, pp. 31- 143.
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organisations 7 (Project 2011) 8 . The ILC Statute originally envisaged two different types of
projects by the ILC: “progressive development” projects and “codification” projects9. A project
that progressively developed the law, by definition, created new rules, in that it addressed
subjects which have not yet been regulated by international law or in regard “to which the law
has not yet been sufficiently developed in the practice of states”10. The growing attention to the
issue of international responsibility of intergovernmental organizations has been fuelled, first
and foremost, by the increasingly incisive and pre-eminent role assumed by these non-state
actors in the international community. This phenomenon is evidenced by the extension of the
principle that, like the states, they are also required to exercise political and juridical power11.
The Laeken Declaration on the Future of the Union, adopted by the European Council on 15
December 2001, repeatedly called for the duty of European Union to assume its responsibilities
in light of the profound political changes taking place in many areas of the world and the advent
of globalization12. For its part, the European Security Strategy of the European Council of 12-13
December 2003 emphasizes that the growing convergence of European interests and the
strengthening of EU's mutual solidarity makes all the participants credible and effective actors13.
Europe must be ready to assume its share of responsibility for world security and building a
better world14; the version adopted in 2009 states that "in the twenty-first century it is more true

7

ILC, Draft Articles on the Responsibility of International Organisations, with commentaries 2011,
“Report of the International Law Commission on the Work of its Sixty-third session”, General
Assembly Official Records, Supp. No. 10 (A/66/10), pp. 69-172.
8
International Law Commission in its 2011 Draft Articles on the Responsibility of International
Organisations (DARIO Articles on the Responsibility of International Organisations, with
commentaries, in Report of the International Law Commission on the work of its sixty-third session, UN
Doc A/66/10, in (2011) Yearbook of the International Law Commission vol II, pt 2. The DARIO
(adopted as a resolution by the UN General Assembly on 9 December 2011, Doc A/RES/66/10) were
drafted on the model of the Articles on the Responsibility of States for Internationally Wrongful Acts
(ARSIWA) adopted as a resolution by the UN General Assembly on 12 December 2001 (International
Law Commission, A/RES/56/83).
9
G. Nolte, ‘The International Law Commission facing the second decade of the twenty first century’, in
U. Fastenrath et al., From Bilateralism to Community Interests, Oxford: Oxford University Press, 2011,
pp. 782. S. Villalpando, ‘Codification light. A new trend in the codification of international law at the
United Nations’, Brazilian Yearbook of International Law, 2013, pp. 118. Y. Chen, ‘Structural
limitations and possible future of the work of the ILC’, Chinese Journal of International Law, 2010, pp.
478.
10
ILC Statute Art. 15 (“In the following articles the expression progressive development of international
law is used for convenience as meaning the preparation of draft conventions on subjects which have not
yet been regulated by international law or in regard to which the law has not yet been sufficiently
developed in the practice of states”). M. Wood, ‘The General Assembly and the International Law
Commission: What happens to the Commission’s work and why?’, in I. Buffard et al., International law
between universalism and fragmentation, The Hague: Martinus Nijhoff Publishers 2008, pp. 373. N.
Jansen, The making of legal authority. Non-legislative codifications in historical and corporating
perspective, Oxford: Oxford University Press 2010, pp. 8ss. P. Behrens, Diplomatic interference and
the law, Oxford & Oregon: Hart Publishing 2016.
11
K. E. Bonn, “New directions in responsibility: assessing the International Law Commission’s Draft
Articles on the Responsibility of International Organisations”, Yale Journal of International Law 201137, pp. 4ss.
12
J. Klabbers & A. Wallendahl, supra note 6.
13
H. Eldström & D. Gyllensporre, ‘Minding the gap between words and needs: Towards a new
European Union strategy on security’, European Foreign Affairs Review 2015-25, pp. 6ss.
14
A Secure Europe in a Better World - European Security Strategy, Bruxelles, 12 December 2003.
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than ever that sovereignty implies responsibility"15 and reiterates that Europe must be ready to
assume its share of responsibility for world security16. These statements, although they have little
to do with the responsibility in the legal sense of the term in expressing mostly a "soft" concept
of political responsibility, nevertheless highlight the centrality of the theme and its importance
from the perspective of representation of the role of EU in the international scene. With the
beginning of the work of ILC on the responsibility of international organisations, the theme of
the international responsibility of the organization has also begun to attract the attention of
scholars, both internationalists and pro-Europeans17, who previously never dealt with the issue18.
I. The Sui Generis Nature of the European Union and its Applicability to the General Regime
on the Responsibility of International Organisations

To address the issue of international responsibility of the European Union in the context of
CSDP missions, due importance must be given to the fact that we are confronted with a subject
of international law with particular characteristics in various respects 19 . First of all, the legal
nature of the European Union is that of one international organisation with, in part, elements of
"supra-nationality" (especially as regards the policies relating to the single market), and partly of
an "intergovernmental" type, therefore with more extensive and articulated skills than the
traditional forms of association between states (as found in the sector of the Common Foreign
and Security Policy (CFSP) and of CSDP), but not such as to be able to speak of a
constitutional or federal body. It is above all the element of "supra-nationality" that distinguishes
the European Union from "traditional" international organisations, which, on the other hand,
carry out their competences exclusively based on "intergovernmental" cooperation between the
governments of their respective member states 20 . Furthermore, the relationship between the
European Union, as a legal entity, and its member states, as material executors of the various
policies, is closer and more penetrating than is the case for all the other existing international

A. Nollkaemper & I. Plakokefalos (eds.), Principles of shared responsibility in international law. An
appraisal of the state of the art, Cambridge: Cambridge University Press 2014.
M. Evans & P. Koutrakos (eds.), The International Responsibility of the European Union. European
and international perspectives, Oxford & Oregon: Hart Publishing 2013, pp. 6ss.

15

16

17

P. Eeckhout, ‘The EU and its Member States in the WTO-Issues of responsibility’, in L. Bartels, F.
Ortino (eds.), Regional t rade a greements and the WTO l egal s ystem, O x f o r d : Oxford University
Press 2006, pp. 450ss. F. Hoffmeister, supra note 6, pp. 724ss. A. Delgado Casteleiro, ‘The
international responsibility of the European Union-The EU perspective: between pragmatism and
proceduralisation’, Cambridge Yearbook of European Legal Studies 2012-2013-15, pp. 564ss. M. Szabó,
‘International legal responsibility of the European Union according to the Draft Articles of the
International Law Commission’, in M. Szabó (ed.), State responsibility and the law of treaties, The
Hague: Eleven International 2009, pp. 186ss. V. Lanovoy, Complicity and its limits in the law of
international responsibility, Oxford & Oregon: Hart Publishing 2016.
18
P. Klein, La Responsabilité des Organisations Internationales dans les Orderes Juridiques Internes et
en Droi des Gens, ed. Bruylant, Bruxelles, 1998. Hirsch, ‘The Responsibility of International
Organisations toward third parties’, Leiden & Boston: Martinus Nijhoff Publishers 1995. M. Perez
Gonzalez, Les organisations internationales et le droit de la responsabilité, Revue Générale de Droit
International Public, 1988-92, pp. 63-102.
19
M. Hlavac, ‘Less than a State, more than an International Organisations: the sui generis nature of the
European Union’, MPRA paper 2010. W. Phelan, ‘What is sui generis about the European Union?
Costly international cooperation in a self-contained regime’, International Studies Review 2012-3, pp.
368ss.
20
To this end, they usually set up referendums to decide on access to the Union; on the other hand, the
sale of a part of sovereignty “is (...) a politically sensitive matter” according to M. Hlavac, supra note 20.
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organisations. It also has consequences for the theme of the international organization's
international responsibility in various aspects. The most important is certainly the one related to
the complex issue of the attribution of illicit conduct to the Union and/or to the states that
contribute to the implementation of crisis management operations.
There is good reason to compare the competence of the Union in the CFSP and, more
specifically, with reference to the CSDP, to a concurrent competency. This provides that both
the member states and the Union can take the necessary measures to implement that policy, but
the competence of the former can only be exercised to the extent that the Union has not
exercised its own. 21 Although the pre-emption mechanism 22 does not presumably find
application in CFSP23, it is difficult to admit that international decisions and agreements in this
area do not restrict member states' freedom to act in external relations24.
The problem of heterogeneity of international organisations, and the specific characteristics of
the European Union that cannot be found in other bodies, have characterized the codification
work carried out by ILC25. One of the major problems faced by the European Commission
(EC) was in fact to find a legal framework that could adapt to all international organisations
without distinction. This was not an easy task because of the diversity in terms of objectives,
functions, and size of existing international organisations. In this regard, the EC noted that the
“one size fits all” approach could not work, due to the significant differences between
"traditional" international organisations and, on the other, like the European Union 26 . To
address the problem of the different legal nature of international organisations, with reference,
in the first place, to the characteristics of the Union, ILC decided to include in the Project of
2011 a specific provision, namely, article 64 on the lex specialis which establishes: “These
articles do not apply where and to the extent that the conditions for the existence of an
internationally wrongful act or the content or implementation of the international responsibility
of an IO, or a state in connection with the conduct of an IO, are governed by special rules of
international law. Such special rules of international law may be contained in the rules of the
organization applicable to the relations between an IO and its members”27. According to us, it is
worth emphasizing that creating lex specialis is not considered a devious and troubling
technique of states to evade obligations under general international law. To the contrary, lex
specialis offers states a way to achieve more tailored and more effective regulation. Thus,
customary international law and general principles need not categorically bind international

21

Article 2(2) TFEU.
It provides that, if the EU decides to adopt a complete and detailed framework in a certain area of
shared competence, any intervention by the Member States would be precluded and in certain cases the
competing competence of the Union would become, in fact, exclusive.
23
M. Cremona, B. de Witte, ‘EU Foreign Relations Law - Constitutional Fundamentals’, Oxford:
Oxford University Press 2008, pp. 65ss.
24
R.A. Wessel, ‘Division of international responsibility between the EU and its member States in the
area of foreign policy, security and defence policy’, Amsterdam Law Forum, 2011-3, pp. 44.
25
According to the opinion of G. Gaja: “(...) there are considerable differences among States, but these
have not prevented codification conventions and other instruments from setting forth rules applying to
all states. Unlike states, international organisations are established for specific functions which
characterize their activities. They are very diverse, given the enormous variety in their size, membership,
functions and resources (...)”. Articles on the Responsibility of International Organisations, Introductory
Note, New York, 9 December 2011, pp. 5ss.
26
ILC, Responsibility of International Organisations-Comments and observations received from
International Organisations, A/CN.4/637, European Commission, p. 7.
22

Ibid.

27
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organisations the way that jus cogens norms do. The International Monetary Fund explicitly
framed the argument in terms of lex specialis:
"[W]hen an organization acts in accordance with the terms of its constituent charter,
such acts can only be wrongful in relation to another norm of international law if the
other norm in question is either a “peremptory norm” (jus cogens) or arises from a
specific obligation that has been incurred by the organization in the course of its
activities (e.g., by entering into a separate treaty with another subject of international
law). However, towards all other norms of international law, both the charter and the
internal rules of the organization would be lex specialis as far as the organization’s
responsibility is concerned and, accordingly, cannot be overridden by lex generalis,
which would include the provisions of the draft articles"28.

The "special" rules of international law referred to in the article may be the constituting
instruments of an organization, such as the treaty that gave rise to it, or the rules deriving from
them; in turn, these rules may include decisions, resolutions and other acts of the organization,
including agreements concluded with third parties29. The purpose and the principle underlying
the provision are peaceful, that is to better regulate the will of the parties thanks to the specificity
and therefore to the greater concreteness and applicability of the special rules, to the detriment
of the general ones 30 , in compliance with the criterion according to which the special law
derogates compared to the general one. Precisely with regard to this aspect, the Project of 2011
has been criticized31, since it seems not to give enough importance to the element of speciality,
28

Int’l Law Comm’n, Responsibility of International Organisations: Comments and Observations
Received from International Organisations, U.N. Doc. A/CN.4/582, at 5 (May 1, 2007).
29
K. E. Bonn, ‘The role of lex specialis in the Articles on the responsibility of International
Organisations’, in M. Ragazzi, supra note 6.
30
The concept was also expressed by Martti Koskenniemi, President of the Study Group entitled
"Fragmentation of international law: Difficulty arising from the diversification and expansion of
international law", which, with reference to the function and purpose of the lex norm specialis and the
question of self-contained regimes, he noted that the rule in question - compared to that of a general
nature - is more pragmatic and ensures greater clarity and precision; moreover, it can regulate a specific
legal question more effectively and efficiently, as it better reflects the will of the parties. Koskenniemi
added that although there is no formal hierarchy in the sources of international law, there is however a
kind of informal hierarchy "which emerged pragmatically as a" forensic "or" natural "aspect of legal
reasoning, preferring the special standard to the ... more general one”. This hierarchy would express the
consensual nature of international law, in which the particular rule is preferred, as it best reflects the
intent of the parties that are bound to it. ILC, “Report of the International Law Commission Fifty-sixth
session” (3 May-4 June and 5 July-6 August 2004), General Assembly Official Records, Supp. No. 10
(A/59/10), pp. 285-286, parr. 305-307.
31
See the comments of Pambou-Tchivounda A/CN.4/SR.2801, pp. 75-76, para. 22-24, Pellet
(A/CN.4/SR.2962, p. 6), McRae (A/CN.4/SR.3081, p. 4) and Pellet (A/CN.4/SR.3082, p. 4), see in
Yearbook of International Law Commission, 2006, vol. I. In the same spirit see also the observation of
from the UN: ILC, Responsibility of International Organisations-Comments and observations received
from International Organisations, 17 February 2011, A/CN.4/637/Add.1, p. 4, par. 1 and from other
International Organisations in the matter of Responsibility of International Organisations-Comments
and observations received from International Organisations, 25 June 2004, A/CN.4/545: UE (p. 22, par.
5); International Monetary Fund (pp. 22-23, parr. 6-8). See also, A/CN.4/637: International
Organisations of Labour (p. 8); International Monetary Fund (pp. 9-10), “joint submission” (p. 11, par.
3) and Organization for Cooperation and Economic Development (p. 13). in argument: A. Pellet,
International Organisations are definitely not States. Cursory remarks on the ILC Articles on the
responsibility of International Organisations, in M. Ragazzi, supra note 6. Proux, An uneasy transition?
Linkages between the law of State responsibility and the law governing the responsibility of international
of International Organisations, in M. Ragazzi, supra note 6, K.E. Bonn, supra note 30, pp. 41-54, 109-
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which – as also affirmed by the International Court of Justice (ICJ)32 – is a key principle of
organisations33. In the intentions of ILC34, however, the article seems to fit quite well with the
characteristics of the European Union, particularly regarding the special rules concerning the
allocation to the organization of the conduct of its member states when they are implementing
them to binding acts 35 . The ILC, commenting on the article in question, makes extensive
reference to the practice arising on the attribution of a given behaviour to the European Union
and its member states when they have to implement a binding Union decision as a possible
example of the existence of a "special rule"36. In fact, the Project cites some law cases37 that would

120 and 135-145. P. J. Kuijper & E. Paasivirta, EU international responsibility and its attribution: From
the inside looking out, in M. Evans & P. Koutrakos, supra note 17.
32
“The rights and duties of an entity such as the organization must depend upon its purposes and
functions as specified or implied in its constituent documents and developed in practice”. ICJ Reports,
1949, p. 180. See in particular the opinion from the ICJ (Legality of the Use by a State of Nuclear
Weapons in Armed Conflict, advisory opinion, 8 July 1966, ICJReports, 1996, 78, par. 24), where the
ICG stated that the instruments establishing international organisations are international treaties whose
purpose is the creation of new legal entities, endowed with a certain autonomy, to which the parties
entrust the task of achieving common goals; in the same opinion, the IGC, however, emphasized that
international organisations do not possess, as opposed to states, general jurisdiction. In the same spirit
see also: Reparation for injuries suffered in the service of the United Nations, I.C.J. Advisory Opinion of
11.4.1949, I.C.J. Reports 1949, p. 174 at p. 179. Interpretation of the Agreement of 25.3.1951 between
the WHO and Egypt, I.C.J. Advisory Opinion of 20.12.1980, I.C.J. Reports 1980, p. 73, para 37, pp.
89-90. R. Collins & N. White (eds.) International Organisations and the idea of autonomy. Institutional
independence in the international legal order, London & New York: Routledge, 2011, pp. 10ss. R.A.
Wessel, S. Blockmans (eds.) Between autonomy and dependence. The EU legal order under the
influence of International Organisations, The Hague: T.M.C. Asser Press, 2013, pp. 14ss.
33
In particular, some authors complain that the scope of Article 64 appears to be too broad and,
consequently, unable to capture the great differences between the various International Organisations.
On the other hand, it is also true that an operation of "selective codification" of the particular norms of
each individual international organisations would not have been possible, as admitted by the
Commission itself (Project 2011, 168, par. 2) which therefore opted for an all-encompassing and
apparently vague rule in its formulation. Furthermore, according to Ahlborn, the language used by the
Commission is imprecise and not entirely correct, since it seems to overlap the concept of lex specialis
with that of internal rules of the organization. The law governing relations between member states and
organization, explains the author, is the internal law of the organization and not lex specialis.
Consequently, the text of the Project should eliminate the part in which it refers to the "rules of the
organization applicable to the relations between an international organisation and its members" as a lex
specialis. The position of Ahlborn is, in our opinion, excessively rigid, but shared in substance. See in
particular: C. Ahlborn, ‘The Rules of International Organisations and the Law of International
Responsibility’, ACIL Research Paper 2011-2, pp. 28-32.
34
J. D’Aspremont, ‘A European law of international responsibility? The Articles on the responsibility of
international organisations and the European Union’, ACIL Research Paper 2013-22, pp. 7-8.
35
J. M. Cortés & Martín, ‘Las Organizaciones Internacionales: Codificación y Desarrollo Progresivo de
su Responsabilidad Internacional’, Sevilla: Instituto Andaluz de Administración Pública, 2008. C.
Gutierrez Espada, ‘La responsabilidad internacional de las organizaciones internacionales a la luz del
proyecto definitive de artículos de la Comisión de Derecho Internacional’, Granada: Comares 2012.
36
Project 2011, supra note 9, pp. 168, par. 2.
37
European Commission of Human Rights case: M & Co. v. Germany of 9 February 1990, case n.
13258/87. see also the Report of Panel OMC, European Communities-Protection of Trademarks and
Geographical Indications for Agricultural Products and Foodstuff-Complaint by the United States,
WT/DS174/R, 20 April 2005. In particular the European Commission of Human Rights came to the
conclusion that: "(...) the transfer of powers to an international organisations is not incompatible with the
Convention provided that within that organization fundamental rights will receive an equivalent
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prove the existence of a special rule on attribution “to the effect that, in the case of an EC act
binding a Member State, State authorities would be considered as acting as organs of the
Community”38. The European Union has repeatedly highlighted its peculiarities and the need
for the 2011 ILC Project to take it into account, sometimes expressing doubts about the
possibility of bringing together rules in a single text concerning deeply different international
organisations39. In 2004, following the first work of the ILC on the subject of the responsibility
of international organisations, the EC recognized that “while the EC is in many ways sui generis,
it is clear that all international actors, albeit states or organizations, need to recognize their
international responsibility in the event of any wrongful acts”40. Furthermore, it was careful to
state that “the European Community is an IO with special features as envisaged in the founding
treaties”41 and emphasized the need “to address the special situation of the Community within
the framework of the draft articles”42. In particular, the EC proposed three ways to adapt the
issue of responsibility of international organisations to the characteristics of the European
Union:
“(a) special rules of attribution, so that actions of member states’ organs can be
attributed to the organization; (b) special rules for responsibility, so that responsibility
can be charged to the organization, even if member states’ organs were the prime
actors of a breach of an obligation borne by the organization; (c) consideration of the
possibility that the European Community (…) should benefit from a special
exception or of a kind of special savings clause for such an organization43.”

A few months before the second reading of the Project of ILC, in the commentary on article
6344, the EC re-emphasized its peculiar aspects and welcomed the introduction of this provision,
stating that ”to the extent that the draft articles, even taking account of the commentaries, at
present do not adequately reflect the situation of regional (economic) integration organizations
such as the European Union, it would seem particularly important for the draft to explicitly

protection (...) and the legal system of the European Communities not only secures fundamental rights
but also provides for control of their observance (...)".
38
C. Pitschas, ‘Die volkerrechtliche Verantwortlichkeit der Europaischen Gemeinschaft und ihrer
Mitgliedstaaten’, Berlin: Duncker & Humblot 2001.
39
ILC, Responsibility of International Organisations-Comments and observations received from
International Organisations, 31 March 2008, A/CN.4/593, p. 4: “As in previous years, the European
Commission expresses some concerns as to the feasibility of subsuming all international organisations
under the terms of this one draft in the light of the highly diverse nature of international organisations, of
which the European Community itself is an example”. See also: A/CN.4/637, p. 7: “A principal general
comment which has been highlighted throughout previous comments is the need for the draft articles to
allow sufficient room for the specificities of the European Union”.
40
ILC, Responsibility of International Organisations-Comments and observations received from
Governments and International Organisations, 25 June 2004, A/CN.4/545, p. 22, par. 6.
41
ILC, Responsibility of International Organisations-Comments and observations received from
Governments and International Organisations, 12 May 2005, A/CN.4/556, p. 31. K. Daugirdas,
‘Reputation and the responsibility of International Organisations’, European Journal of International
Law 2014-4, pp. 994ss.
42
J. M. Thouvenin, ‘Responsibility in the context of the European legal order’, in J. Crawford, A. Pellet
& S. Olleson (eds.), The law of international responsibility, Oxford: Oxford University Press 2010, pp.
862ss.
43
ILC, Responsibility of International Organisations-Comments and observations received from
Governments and International Organisations, 12 May 2005, A/CN.4/556, p. 31.
44
Responsibility of International Organisations. Comments and observations received from International
Organisations, 14 February 2011, A/CN.4/637, pp. 37-38, par. 1.
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allow for the hypothesis that not all of its provisions can be applied to regional (economic)
integration organizations (lex specialis)”45.

Lex specialis can refer to "weak" provisions, such as individual provisions or "strong" elements of
lex specialis, meaning “self-contained regimes”, a term originally coined by the Permanent
Court of International Justice (PCIJ) in the SS Wimbledon case.46 This idea of "self-contained
regimes" has come to mean specific secondary norms, for example norms contained within the
Vienna Convention on Diplomatic Relations47.
The European Union contested, essentially, the premise on which the work of codification of
the ILC was based, or that the acts implemented by the member states in regard of the
guidelines provided by the organization to which they belonged could not in principle be
attributed to the latter. The EC, for its part, said that when the member states of the Union
implement a decision of the organization, they act almost as organs of it, since they have no
margin of discretion. The insistence on this position expressed in written statements and
interventions made in the discussion of the text of the Project convinced the ILC to include the
numerous references to the practice on the assignment to the EU of a conduct put in place by
the member states.
In the intentions of ILC, article 64 should cover all the situations delineated by the EC in which
different rules regarding attribution 48 or content of the international responsibility of the
European Union are required. The provision specifies that "special rules of international law
may be contained in the rules of the organization applicable to the relationship between an IO
and its members"49. In this regard, the rules on the division of competences between the EU and
the member states could be highlighted. However, these are mere "internal" rules, which in all
likelihood cannot qualify as lex specialis under article 64 of Project50.
Although the European Union possesses special characteristics that differentiate it from other
international organisations in many respects, there is no doubt that the general regime on
international responsibility for international organisations applies to it, albeit with certain
"adaptations"51, which however do not substantially affect the content of the obligations.

45

G. Gaja, The relations between the European Union and its Member States from the perspective of
the ILC Articles on responsibility of International Organisations, ACIL Research Paper 2013-25, pp. 3.
46
Wimbledon case, PCIJ, Series A, No.1 (1923), at pp. 23ss. C. Ryngaert, The European Court of
Human Rights’ approach to the responsibility of Member States in connection with acts of International
Organisations, International and Comparative Law Quarterly, 2011, pp. 998ss.
47
United States Diplomatic and Consular Staff in Tehran, Judgment, ICJ Reports 1980, at p.3.
48
According to D’Aspremont, supra note 35, “article 64 allows (theoretically) the emergence of special
rules of international responsibility in relation to REIOs (Regional Economic International
Organisations) like the EU, especially when it comes to attribution of conduct”.
49
C. Ahlborn, ‘The rules of International Organisations and the law of international responsibility and
the law of international responsibility’, ACIL Research Paper 2011-03, pp. 29ss. J. D’Aspremont, supra
note 35. See also the opinion of some critics from some States in ILC, Eighth report on responsibility of
International Organisations by Mr. Giorgio Gaja, Special Rapporteur, 14 March 2011, A/CN.4/640, pp.
36-37.
50
C. Ahlborn, supra note 60.
51
N. Tsagourias, ‘The responsibility of International Organisations for military missions’, in M. Odello &
R. Piotrowicz (eds.) International military missions and international law, The Hague: Martinus Nijhoff
Publishers, 2011, pp. 246ss.
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II. Interpretation of Article 340(2) of the TFEU

The European Union law on liability is rather poor and does not seem to concern international
responsibility for international organisations. In regards to the sources of primary law, in
particular the Treaties, the most relevant, if not the only, provision is undoubtedly article 340(2)
TFEU, which provides: "in matters of responsibility non-contractual, the Union must
reimburse, in accordance with the general principles common to the laws of the member states,
damage caused by its institutions or agents in the performance of their duties52”.
The provision concerns the non-contractual liability of the European Union, namely that which
does not concern contracts concluded between the Union and a third party. The provision is
related to article 268 of the TFEU, which states that "the Court of Justice of the European
Union (CJEU) has jurisdiction over disputes relating to compensation for damages referred to
in article 340(2-3)"53. Moreover, article 275 of the same Treaty54 specifies that "the CJEU has no
52

G. Marhic, ‘Le régime de responsabilité des operations de paix de l’Union Européenne: quelles règles
applicables?’ Revue Belge de Droit International 2013-1, pp. 137-145, 140ss.
53
S. Griller, The Court of Justice and the common foreign and security policy, in CJEU, The Court of
Justice and the construction of Europe, T.M.C. Asser Press, Bruxelles, 2013, pp. 675ss.
54
“(...) it must be held that a reading of the law in this sense would lead to the paradoxical conclusion
that the Lisbon Treaty instead of strengthening weakened the Court's judicial review (…) It should be
emphasized that only CFSP decisions which have restrictive measures are pursuant to Article 275(2),
TFEU (…) The demarcation of the Union's material policies with respect to CFSP has undergone
"redeployment" over time. The reconditioning of a certain action within one area that within another was
based on a finalistic approach (…) By virtue of such a reconstruction, the adoption of measures based on
several legal bases (so-called measures having a cross-pillar dimension) had to be precluded when the
objectives falling within the Community competences were prevalent or equivalent: Article 47 prevented
the adoption by the Union, on the basis of the EU Treaty, of a measure that could be validly adopted on
the basis of EC Treaty, and the Union could not resort to a legal basis under CFSP to adopt provisions
also falling within the scope of the powers conferred by the EC Treaty on the Community (…) So the
protection of the person in Union law is fragmentary. If this is the general framework, a fortiori must
occur if the jurisdiction of the Court to review only the restrictive measures in CFSP can put forward in
the sense that-albeit the general limitations referred to above-the protection of human beings in EU is
also equally guaranteed in relation to CFSP acts. If one adhered to such a literal interpretation, it would
lead to a reduction in Court's jurisdiction over that which it exercised under the regulatory framework
preceding the Treaty of Lisbon. Indeed, Article 275 TFEU legitimizes the challenge only of Community
acts implementing CFSP measures which adopt restrictive measures against natural or legal persons and
only on the part of the latter and not to all the applicants who, ordinarily, under the conditions set out in
Article 263 TFEU, are entitled to challenge EU acts. Thus, these last acts would continue to be subject
to the general power of scrutiny by the CJEU (…) if the implementing measures for CFSP acts were not
directly based on CFSP provisions, they did not escape the control of the Court and the provision
referred to in Article 275 TFEU would prove useless. It would then be appropriate for an interpretative
reconstruction under which the acts of execution of CFSP as well as acts which are directly based on the
provisions of the common foreign and security policy, are beyond the control of the Court with the
exception of restrictive measures taken against natural or legal persons (…) This assumption should lead
to the consequence that although the CJEU has no jurisdiction to rule on CFSP acts (with the exceptions
mentioned above), it should instead be competent to know all the acts adopted on the basis of the
provisions of the TFEU to implement CFSP acts in the event that they should find a conflict between
the basic CFSP acts and implementing measures. If this were the case it would be to establish an indirect
power of the CJEU for the interpretation of CFSP provisions. Indeed in order to assess the compatibility
of a reprehensible measure with regard to CFSP provisions, it is essential that the Court should
interpretively reconstruct the scope of those provisions (...) It follows that the reference parameter of the
legality of restrictive measures must also be the acts adopted on the basis of CFSP provisions. If this
interpretation were correct, the Court would in fact exercise a power of interpretation which, in
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jurisdiction with regard to the provisions relating to the CFSP, nor with regard to the acts
adopted on the basis of those provisions"55.
The problem which arises in relation to article 340(2), concerns its scope: in particular, whether
the non-contractual liability regime it has set up relates to the international responsibility of the
Union, under international public law, or is it only of an administrative, civil or even private
international law liability? Some authors have highlighted this aspect 56 , particularly the one
linked to the difficulty of analysing the regime configured by the provision in terms of
international responsibility under international "public" law57. On the other hand, other scholars
consider that the non-contractual responsibility of international organisations corresponds
essentially to international responsibility, which is emphasized in the event of illicit and harmful
exercise of their competences and, in this sense, article 340 would reflect this reality58. The
liability regime configured by the provision taking into consideration the fundamental elements
that characterize the international responsibility of organizations, namely the existence of an
offense, damage, and of a causal link between the damage and the illicitness59, moreover the
illegality of the conduct also of an omission nature, the effectiveness of the damage always
referring to the general principles common to the rights of member states.
These assumptions of the non-contractual liability of the Union have been illustrated by the
CJEU60; they are always necessary, if the behaviour of the Institutions of the Union consists in
the exercise of powers characterized by a wide margin of discretion and, in particular, in the
adoption of normative acts involving choices of economic policy (for example, regulations in the
framework of the common agricultural policy). In these cases, it is not enough to demonstrate
the mere illegitimacy of the behaviour and the act from which the damage is derived, but it is
principle, should be precluded (…) It seems clear that whenever there are spaces that lend themselves to
being attracted by the jurisdiction of the Court, this increasingly restricts the terrain of the unappealable.
He did so under the previous regime and does so even more in the unified regulatory environment
redesigned on the occasion of the last amendment of the Treaties. However, in the face of the
deficiencies of the system with regard to the protection of the fights of the person in the field of CFSP,
the Lisbon Treaty has brought partial solutions and the protection of the person continues to suffer from
important limitations. D. Liakopoulos, ‘Art. 275 TFUE’, in P.E. Herzog, C. Campbell & G. Zagel, Smit
& Herzog on the law of the European Union, New York: LexisNexis 2018.
55
For details see. S. Griller, The Court of Justice and the common foreign and security policy, in CJEU,
The Court of Justice and the construction of Europe.
56
J. Salmon, ‘Les accords Spaak-U Thant du 20 fevrier 1965’, Annuaire Français de Droit International,
1965-11, pp. 479ss.
57
J. M. Thouvenin, Responsibility in the context of the European legal order, in J. Crawford, A. Pellet &
S. Olleson (eds.), The Law of International Responsibility, Oxford: Oxford University Press 2010, pp.
861ss.
58
P. Dailler, M. Forteau & A. Pellet, Droit international public, Paris: LGDG 2009, pp. 680ss.
59
V. F. Castillo De La Torre, ‘Article 340 TFEU on contractual and non-contractual liability of the
Union’, in P.E. Herzog, C. Campbell & G. Zagel, Smit & Herzog on the law of the European Union,
New York: LexisNexis, 2010, pp. 340-347. S. van Raepenbusch, ’La convergence entre les régimes de
responsabilité extracontractuelle de l’Union Européenne et des États Membres’, ERA Forum, 2012-4,
pp. 672ss.
60
CJEU, C-4/69, Alfons Lütticke GmbH v. Commission of the European Communities, 28 April 1971,
ECLI:EU:C:1971:40, ECR 1971. parr. 10-11. M. Riddervold & G. Rosén, Trick and treat: How the
Commission and the European Parliament exert influence in EU Foreign and Security Policies, Journal
of European Integration 2016-6, pp. 688ss. T. Giegerich, ‘Wege zu einer vertieften Gemeinsamen
Außen-und Sicherheits-politik: Reparatur von Defiziten als "kleine Lösung"’, in S. Kadebach, Die
Europäische Union am Scheideweg: mehr oder weniger Europa?, Baden-Baden: Nomos 2015, pp.
138ss.
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also necessary, firstly, that the rule violated by the institutions is intended to confer rights to
individuals and, moreover, whether it is a serious and manifest violation.
According to our opinion on the basis of article 340(2), the EU would be constructing, little by
little, in accordance with the general principles common to the law of the various member states
and through the jurisprudence of the CJEU, a system of responsibilities whose characteristics
correspond to those of international law61. Instead, the situation is in some ways more complex
and nuanced, since the practice does not seem to indicate with certainty that the EU's noncontractual liability under article 340 TFEU is the same as that of "public" international law, nor
can it be fully configured as a responsibility of private derivation. Thus, the provision on noncontractual liability of the European Union, although very elastic and seemingly broad in scope,
cannot reasonably refer to the international responsibility of the organization. Rather, it seems
to involve a substantially "private" type of liability62 concerning only the liability, arising outside
the contract practice, of the EU towards individuals within the Union system for damages
caused by omissions or actions (culpable behaviour with certain and real damage) by bodies,
institutions or agents in the exercise of their functions. Our position is also based on an
objective analysis which leads us to observe, as we have already said, how the practice on the
liability of the European Union for illicit acts at international level is very scarce or almost nonexistent, a circumstance which certainly does not play in favour of an "internationalist" view of
the regime set out in article 340(2) of the TFEU.
Other provisions that may be noted with regard to the responsibility of the EU are contained in
specific decisions and joint actions issued by Council63. For example the Council Joint Action
2008/851/CFSP64 which established the start of Operation Atalanta states that "(...) the conditions
M. Forteau, ‘Régime général de responsabilité ou lex specialis?’, Revue Belge de Droit International,
2013-1, pp. 147-160.
62
In this spirit, the eventual responsibility of the EU will be determined, if the private contractors’
conduct can be attributed to it. Article 340(2) TFEU stipulates the non-contractual liability for any
damage caused by its institutions and servants, which include private contractors authorised by the
Union to fulfil official duties. The contractual liability of the Community is governed by the law
applicable to the contract in question. Regarding non-contractual liability, the Community must, in
accordance with the general principles common to the laws of the member states, make good any
damage caused by its institutions or agents in the performance of their duties. The second subparagraph
shall apply to the same conditions as damage caused by the European Central Bank or by its servants in
the exercise of their functions. The personal liability of the agents vis-à-vis the Community is governed
by the provisions establishing their status or the regime applicable to them (...). E. Krahmann & C.
Friesendorf, The role of private security companies (PSCs) in CSDP missions and operation, European
Parliament Directorate-General for External Policies, Policy Department, 2011, pp. 6-7. See also: CJEU,
C-9/56, Meroni & Co., Industrie Metallurgiche, SpA v. High Authority of the European Coal and Steel
Community of 13 June 1958, ECLI:EU:C:1958:7, I-00133, parr. 42-47 and case: C-138/79, Murri
Frères v. Commission of the European Communities of 29 October 1980, ECLI:EU:C:1980:249, I03333, parr. 34ss. O. de Frouville, ‘Attribution of conduct to the State: private individuals’, in J.
Crawford, The Law of International Responsibility, Oxford: Oxford University Press 2010.
63
F. Naert, ‘The international responsibility of the Union in the context of its CSDP operations’, in M.
Evans & P. Koutrakos, supra note 17.
64
Council Joint Action 2008/851/CFSP of 10 November 2008 on a European Union military operation
to contribute to the deterrence, prevention and repression of acts of piracy and armed robbery off the
Somali coast, OJ L 301, 12.11.2008, p. 33-37. L. Simón, No mighty, no right: Europeans must
rediscover military power, in Real Instituto Elcano, European Global Strategy Project, EGS 2/2013, 19
March 2013. See also I.K. Düsterherf & A.I. Gerlach, ‘The successes and failures of the interventions of
the European Union, the African Union and neighbouring powers in Somalia’, Sicherheit und Frieden,
2013-1, pp. 19ss. E. Leonard & G. Ramsay, Globalizing Somalia: Multilateral international and
61
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of the presence of units belonging to Atalanta aboard merchant ships, in particular those
chartered from World Food Program, including privileges, immunity 65 and other guarantees
necessary for the good performance of the mission, are established with the flag state of these
ships" 66 , while the Council Joint Action 2007/192/CFSP concerning the EUSEC mission in
Congo provides that" (...) neither the European Union nor the SG/HR (Secretary-General/High
Representative) can in any case be held responsible by the contributing Member States for acts
or omissions of the Head of Mission in the use of the funds of these states"67. Furthermore, with
regard to the EULEX Operation in Kosovo, the European Union has set up a Human Rights
Review Panel (HRRP) to accommodate complaints of potential human rights violations
committed by the operation personnel in the carrying out its mandate68.
A document that may be important with reference to some possible profiles of responsibility is
represented by the "Generic Standards of Behaviour for ESDP Operations"69, i.e. the guidelines
drawn up by the Council in 2005 for the purpose “to ensure that all categories of personnel
involved in ESDP (CSDP) operations (…) maintain the highest personal standards of
behaviour”70. Indeed, the document contains directives of a non-juridical nature, the violation of
transnational repercussions of conflict, New York: Bloomsbury, 2013. R. Schütze & T. Tridimas,
Oxford Principles of European Union Law, Oxford: Oxford University Press, 2018. P. Koutrakos,
Judicial Review in EU's Common Foreign and Security Policy, Cambridge: Cambridge University Press
2018.
65
In its advisory opinion on Differences Relating to Immunity from Legal Process of a Special
Rapporteur of the Commission on Human Rights, the same Court pointed out that, if damages incurred
as a result of acts performed by the United Nations or by its agents acting in their official capacity, "(...)
the United Nations may be required to bear responsibility for the damage arising from such acts".
66
Council Joint Action 2008/851/CFSP of 10 November 2008 on a European Union military operation
to contribute to the deterrence, prevention and repression of acts of piracy and armed robbery off the
Somali coast, OJ L 301, 12.11.2008, p. 13. Council Decision 2014/827/CFSP of 21 November 2014
amending Joint Action 2008/851/CFSP on a European Union military operation to contribute to the
deterrence, prevention and repression of acts of piracy and armed robbery off the Somali coast, OJ L
335, 22.11.2014, p. 19-21.
67
Council Joint Action 2007/192/CFSP of 27 March 2007 amending Joint Action 2005/355/CFSP on
the European Union mission to provide advice and assistance for security sector reform in the
Democratic Republic of the Congo (DRC), OJ L 87, 28.3.2007, p. 22, art. 1 (1).
68
Agreement between the European Union and the former Yugoslav Republic of Macedonia on the
participation of the former Yugoslav Republic of Macedonia in the European Union military crisis
management operation in Bosnia and Herzegovina (Operation ALTHEA), OJ 2008 L 188/10;
Agreement between the European Union and the Republic of Croatia on the participation of the
Republic of Croatia in the European Union military operation to contribute to the deterrence,
prevention and repression of acts of piracy and armed robbery off the Somali coast (Operation
Atalanta), OJ 2009 L 202/84. T. Palm, ‘The changing character of EUFOR Althea: Power politics or
learning?’, Cambridge Review of International Affairs, 2017-1, pp. 68ss. N. I. M. Nováky, European
Union Military Operations: A Collective Action Perspective, London & New York: Routledge, 2018.
69
Doc. of Council 8373/3/05 REV 3, 18 May 2005.
70
W. Benedek, M. C. Ketemann & M. Möstl, Mainstreaming Human Security in Peace Operations and
Crisis Management: Policies, Problems, Potential, London & New York: Routledge, 2010. The whole
process is known as the crisis management procedures and it will culminate with the Operation Plan
(OPLAN), and where applicable, the Rules of Engagement (ROE). At the point of development, the
OPLAN should clarify the applicable law to the operation, specifying whether international
humanitarian law or human rights law is suitable for each context, but this is not always the case. The
absence of this kind of exact provision may be reflected in references to applicable rules of international
humanitarian law or human rights law, which does not clarify in which circumstances those rules are
applicable. Consequently, the Operation Commander would have to determine this to some extent. See
also in argument: C. Márquez Carrasco, ‘The Applicability of Human Rights Instruments to European
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which seems to constitute, more than anything else, a responsibility of an individual, penal or
disciplinary nature. In this regard, it provides that “(...) the standards of behaviour are
complementary to the legal obligations of personnel. Personnel must apply the provisions of
international law, including, when applicable, the law of armed conflict, and the laws of the
contributing state. As a rule, personnel will also respect local law unless the execution of the
mission requires otherwise” and adds, moreover, that “(...) not adhering to the required
standards of behaviour is misconduct and may result in disciplinary measures. This is
independent of possible criminal procedures”71.
The ESDP became operational in 2003 when the General Affairs and the External Relations
Council stated “the EU now has operational capability across the full range of the Petersberg
tasks"72. The entry into force of the Treaty of Nice gave the legal basis for the EU´s involvement
in military operations by virtue of article 17 that declared, “the common foreign and security
policy shall include all questions relating to the security of the Union. The questions referred to
shall include humanitarian and rescue tasks and task of combat forces in crisis management,
including peace-making”73.
However, the boundary between these different types of responsibility within the CSDP is
uncertain and labile and it cannot be ruled out that a violation of these provisions may also give
rise to international responsibility on the part of the organization or one of its member states,
especially where consider the possibility that such offenses have been committed in the
performance of official functions74. The guidelines also provide that “personnel should report
any alleged violations by personnel of human rights and international humanitarian or criminal
law” and specify that the rules set out “are not intended to replace, restrict or extend national
regulations”75.

Union’s CSDP Operations: Framing the Challenges’, Cuadernos Europeos de Deusto 2015-53, pp.
60ss.
71
An example of misconduct of EU mission personnel is in the case of sexual abuse and exploitation. In
this regard we read that: “(...) sexual exploitation and sexual abuse violate universally recognized
international legal norms and standards. They constitute acts of serious misconduct and are therefore
grounds for disciplinary measures”.
72
Declaration on EU military capabilities, 19-20. V. 2003. 9379/03 (Press 138) p. 2.
73
Art. 17 contained the so-called “Petersberg Tasks”. The Petersberg Tasks were set out in the
Petersberg Declaration adopted at the Ministerial Council of the Western European Union in June
1992; Petersberg Declaration of the Western European Union Council of Ministers, paragraph II.4,
June 19, 1992. See also: P. Ponzano, ‘Mèthode intergouvernementale une mèthode communautiare:
Une question sans intèrêt, in Notre Europe’, Les Brefs 2011-23.
74
This will depend on what scope to attribute to the notion of "functions", as also foreseen by article 6 of
the 2011 Project. It is obvious, in fact, that crimes such as sexual exploitation, corruption or trafficking in
human beings-provided for within the Generic Standards of 2005-cannot be included among the
functions assigned by the European Union to the staff, but an extensive interpretation of the concept, in
the sense of intending such illicit actions, but nevertheless conducted within the assigned functions (for
example, in the event that a contingent with the task of overseeing an area exercises at the same time
some form of corruption on the local population) it could trigger the responsibility of the organ/agent
and, therefore, of the European Union.
75
M. H. A. Larivé, Debating European Security and Defence Policy Understanding the Complexity,
London & New York: Routledge 2016, pp. 197ss.
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III. The Role of Effective Control

The concept of effective control is not only used in the military but has a broader and more
general scope. It is connected to the degree of control over conduct, which must necessarily be
assessed on a case-by-case basis. What does this concept refer to in practical terms? Effective
control is essentially equivalent to operational control, which in turn corresponds to the power
to direct field operations and which is usually transferred by states to international organizations
conducting the operation. As a result, an illicit conduct is generally attributed to international
organizations since it is usually the latter that exercises operational control. Only the operative
level of command can generate an effective control, while other forms of command and control
are judged irrelevant. For the same reason we can argue that a conduct must be attributed to the
entity that formally holds the operative command, with the consequence that this hypothesis can
be refuted if it is the state to exercise this type of command. Effective control does not imply
only operational control, but must be interpreted, more generally, as the factor that has led to
the implementation of a conduct76. There must be a sort of cause-effect link between the control
exercised and the resulting action. In military operations, in particular, the conduct must be
attributed to the entity that exercises a form of "causally linked" military control over the conduct
of the offending party. This approach broadens the scope of effective control, attributing illicit
conduct to the entity that, in the absence of operational control, also exercises other types of
control, such as the organic command or strategic control, provided that there is a link between
this control and occurrence of the unlawful action. This theory seems to be acceptable, as it has
the merit of reflecting the real complexity of military operations conducted under the auspices
of an international organization, where violations of international obligations often derive from
the fulfilment of actions that do not fall within the concept of operational control, such as for
example, an individual unlawful conduct.
The notion of effective control, which has a legal nature, must be distinguished from that of
command and control, which instead has a technical meaning, although the two concepts are
not mutually exclusive. Article 7 of the Project, in particular, seems to indicate that, in order to
evaluate the effectiveness of the criterion under examination, it is necessary to carry out an
analysis of each individual action, using the concept of "control" in a manner similar to how it is
used in article 8 of the Project of 200177. However, article 7 only requires that there be a factual

76

N. Perova, ‘Disentangling “effective control” test for the purpose of attribution of the conduct of UN
peacekeepers to the state and the UN’, Nordic Journal of International Law 2017-1, pp. 32ss. We take
particularly in consideration as to the precise standard of this overall control-test, the International
Criminal Tribunal for the Former Yugoslavia in case: ICTY in Prosecutor v. Tadić , Judgment, Case No.
ICTY-94-1-A, 15 July 1999, parr. 185-229, considered as follows: "(...) the control required by
international law may be deemed to exist when a state (or, in the context of an armed conflict, the Party
to the conflict) has a role in organising, coordinating or planning the military actions of the military
group, in addition to financing, training and equipping or providing operational support to that group.
Acts performed by the group or members thereof may be regarded as acts of de facto state organs
regardless of any specific instruction by the controlling state concerning the commission of each of those
acts (...)".
77
According to our opinion, the international organisations will be responsible for the ultra vires acts of
its organs/agents under DARIO art. 8 only if they act in the official capacity. Therefore there must be a
“close link” between the ultra vires conduct and their official functions. It does not matter whether an
ultra vires act is valid or not under the international organisation’s rules - the international organization
may still entail responsibility because, if the attribution of conduct were denied on this ground, it would
deprive third parties of all redress, unless the conduct could be attributed to a state. The DARIO
Commentary also provides that art. 8 covers situations when the conduct of its organ/agent exceeds the
competence of the International Organisations, because “it will also exceed the authority of the
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link between the given organ and the international organization that uses it, not attaching any
importance to the existence of an institutional or organic link. The European Court of Human
Rights (ECtHR has repeatedly referred in its judgments to the test of effective control 78 however, developing this concept in an innovative way.
The general check was used for the first time by the ECtHR in the decision on the admissibility
of cases Behrami v. France and Saramati v. France, Germany and Norway of 2 May 200779. The
decision, in fact, seems to preclude every possible alternative on the front of imputability,
attributing to the UN exclusively the activities carried out by the military contingents and,
moreover, it affirms in a rather dubious way the absolute prevalence of the peacekeeping
regime under the Security Council, with the result of denying access to the control system
guaranteed by the European Convention of Human Rights (ECHR) to victims of ECHR
violations committed during missions of peace led by the United Nations80. The UN also did
not fail to criticize the work of the ECtHR, asserting that, based exclusively on the delegation of
powers carried out by the Security Council in favour of the Kosovo Force (KFOR) as a result of
which the former had "ultimate control and authority"81 on the second, the judges of Strasbourg
"disregarded the test of “effective command and control” which for over six decades has guided
the United Nations and member states in matters of attribution. Another case in which the
Court of Strasbourg used the ultimate control criterion as the basis for the attribution of
conduct is Al-Jedda v. United Kingdom. 82 The facts relating to Al-Jedda present numerous
similarities with respect to the Saramati case, since it concerned alleged wrongdoing committed
in the context of a mission authorized by the United Nations. In the ruling given in the Nada
case83, the Court of Strasbourg seems to have further restricted the scope of the ultimate control
test as a criterion for allocation. Although the facts did not fit into the context of a multinational
peace operation, the ECtHR expressly rejected the argument put forward by France, according
to which the measures taken by member states to implement Security Council resolutions
under Chapter VII of the UN Charter must always be attributed to the United Nations. In
particular, the judges have ruled out that the ultimate control test applies to actions taken by

organ/agent who performed it”. In this spirit an organ/agent must act within the overall functions of
organisation but may exceed the International Organisation’s competence for the ultra vires acts to be
attributed to the International Organisations. The question lies in the distinction between both terms.
International Organisations’ functions reflect its responsibility to fulfil the assigned task and may
sometimes in constituent instruments of International Organisations be referred as “tasks”, “purposes”,
“objects” or “aims”. Probably, one potential approach to the definition of ultra vires acts can include acts
beyond the ascribed powers and competences but within the attributed functions.
78
ECtHR, Behrami and Behrami v. Francia and Saramati v. Francia, Germany and Norvay of 2 May
2007; Kasumaj v. Greece of 5 July 2007; Gaji v. Germany of 28 August 2007; Beri et al. v.
Herzegovina Bosnia of 16 October 2007; Al-Jedda v. United Kingdom of 7 July 2011.
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member states to implement, at national level, a Resolution of the Security Council which
imposes restrictive measures against individuals84.
The test of the "effective control" is used as a reference criterion for attributing the conduct to an
international organisation in the context of peace operations. Although the verification of the
presence of this type of control is more complex than what can be said for the test of "general
control", it has the merit of more equitably assigning an illegal conduct where there are more
legal entities involved, since this type of control is exercised by the person who has actually
given the precise order of, or issued the authorization to, commit certain actions and who has,
at the same time, the power to prevent them. On the other hand, in the face of increasing
application, especially with regard to disputes concerning the attribution of crimes committed in
the course of military operations conducted by international organisations, the "effective control"
test as configured in the Project of ILC does not yet seem corroborated, in all likelihood, by a
sufficient opinio iuris to be considered to correspond to a norm of customary international
law.85 On the other hand, a sufficient diuturnitas seems to be lacking, to the extent that the
provision is applied in different ways, which do not yet allow to configure a constant and
uniform repetition of this "behaviour" over time. Even the European Union, in the work of the
ILC, has expressed doubts about the effectiveness of article 7 and its customary nature, stating
that "this remains a controversial area of international law" 86 . The most problematic aspect,
however, concerns the uncertainty that still exists regarding its actual scope and, in particular,
the elements that must be taken into consideration to assess its presence.
One of the most interesting aspects of the criterion as formulated in article 7 of the Project of
2011 concerns its "unambiguous" scope, under two different aspects. Firstly, in spite of-many of
them favourable to a "double use" of the test, it has the purpose of attributing a conduct
exclusively to international organizations, since it cannot be used "directly" 87 to attribute the
conduct to the state (or to states) of sending or another international organization 88 .
Consequently, it can be assumed that, where illicit conduct at international level does not meet
the award criteria established by the provision, it will automatically have to be attributed to the
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state (or states) or to the international organization which made the organ available, which then,
in turn, committed the violation. The doubt that may arise with regard to the scenario just
configured is whether it is sufficient to hold responsible the state (or the international
organization) that made the "loan" only on the basis of a "default attribution rule" or if, on the
contrary, is necessary to demonstrate the presence of other elements. The Project of ILC does
not provide any guidance on this, but in all likelihood, the responsibility of the state will have to
be ascertained under the relevant Project of 2001. Secondly – unlike the Court of Appeal in the
Nuhanovi89- case – the "effective control" outlined in article 7, in our opinion, can be exercised
by a single legal entity at the same time and in relation to the same conduct. In practical terms,
this means that the provision does not allow to configure the hypothesis of a dual, or multiple,
attribution of conduct.
IV. Comparative Remarks from the Praxis of UN and NATO into the Sector of Foreign
Defence

Regarding the practice of UN, the organization has the will to respond internationally for any
violation committed during the peace-keeping missions 90 through the implementation of an
adequate reparation to the injured parties91. In this regard, the decades of experience gained in
the field of peacekeeping and international security 92 , as well as the primacy in it, is a
fundamental aspect, which has led the UN for some decades to develop the awareness that
violations of international obligations can be frequent in this type of interventions, so as to act
accordingly, thus adopting standards of conduct, issuing statements, concluding agreements that
provide for appropriate procedures for the resolution of disputes, etc.
The practice is inclined to attribute responsibility for offenses exclusively to the UN, appearing
to be depositing for a widening of the scope of the responsibility of the participating states to
military operations, a tendency which we believe to be welcomed. The reason should not be
sought only based on legal considerations. It is important to highlight, in fact, the greater
number of primary rules of international law applicable to states, rather than to international
organisations, as well as the easier judicial assessment of state responsibility, when compared to
the difficulty of judging matters concerning the responsibility of an organization, often frustrated
by the application of the rules on immunity benefiting these institutions.
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With reference to the practice of the North Atlantic Treaty Organization (NATO)93, the issue of
international responsibility has not yet developed widely. Appeals for violations of international
law have been brought against the individual states participating in the mission and not the
organization as a legal entity; moreover, the international courts called to resolve the issue have
never been able to rule on the merits and possibly recognize a state responsibility.
In particular, the next and later operation deployed with recourse to NATO assets and
capabilities was operation ALTHEA in Bosnia and Herzegovina in 200494. In this operation, as
in CONCORDIA, the Joint Action established recourse to NATO’s assets and capabilities, and
NATO placed the Deputy Supreme Allied Commander Europe (DSA-CEUR) and the
SHAPE at the disposal of the EU. The collaboration of NATO in these two operations was
also based on the “Concerted Approach for the Western Balkans”, which outlined “core areas
of cooperation and emphasizes the common vision and determination both organizations share
to bring stability to the region”95.
If we look at the UN and NATO96 responsibility practice arising from the conduct of crisis
management missions, it shows that the violations established and decided by the courts derive
almost exclusively from the violation of international humanitarian law rules97 and on human
rights. This should not be surprising, when considering the centrality of the aspects related to
the use of force and the protection of human rights in carrying out peace operations98. However,
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one of the obstacles that do not allow a full assessment of the international responsibility of
these two organizations is the uncertainty about the scope and content of international
humanitarian law and human rights applicable in such situations. The same problem emerged
with reference to the operations of EU CSDP99. A clarification of the applicable law in such
situations therefore appears opportune and necessary, also in light of the considerable
development of the practice in the field of peace-peeking and crisis management100.
Should an EU military operation be involved in an armed conflict as combatants, what are the
foundations for the application of international humanitarian law? It has been established, even
by the EU, that the rules of the Vienna Convention on the Law of Treaties are customary
international law101 and, therefore, they must be applied by all subjects of international law102,
which refers to the EU. This applicability is supported by TEU and EU case law which states
“that European Community must respect international law in the exercise of its powers. It is
therefore required to comply with the rules of customary international law when adopting a
regulation (...)”103. One of the problems arising from this assertion is the question of which rules
are applicable to a conflict in which the EU is involved. The Salamanca Declaration and the
Framework Action adopted on 7-10 June 2004 as well as the European Union Guidelines on
Promoting Compliance with International Humanitarian Law 104 might well be considered
unilateral acts. However, the absence of one of the requirements for the existence of a unilateral
act such as the intent to generate legal effect, when combined with the vague content of the
documents as well as the purpose of the second document to “promote compliance with
international humanitarian law” among non-member states, have hampered the classification of
these documents as unilateral acts. Council joint actions might be also considered a source of
unilateral acts. In relation to EU military operations, in some of the Council joint actions
99
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pertaining to operation EUNAVFOR 105 , the EU refers to different UN Security Council
Resolutions as a basis for its operation. In these resolutions, the Security Council allows the
states to enter and use the territorial waters of Somalia to fight against piracy in a manner
consistent with relevant International Law, which in the case of an armed conflict would be
international humanitarian law. This limitation has also been included in the "whereas" sections
of one of the Council joint action. According to this conclusion, it is possible to affirm that the
EU is bound by international humanitarian law.
ILC has also made this a criterion in the Project of 2011, and this will also be the model to be
followed to address the issue of attribution of responsibility in the context of EU crisis
management missions. Finally, the practice of UN and, to a lesser extent, NATO has shown
that there are different types of international responsibility (direct, shared, secondary),
depending on the degree of involvement of the various actors in the commission of the offense
and the relationship between these. However, the state of international law regarding situations
in which a liability that is not of an exclusive nature emerges is not yet well established at the
present time, in order to determine exactly which of the above hypotheses can be configured in
the concrete case106.
According to our findings we disagree with the position that international humanitarian law
applies only to the operations authorised by the UN Security Council and led by other states,
while not applying to the operations under UN command and control. This is not possible
simply because international humanitarian law starts to apply in the situations where there is an
armed conflict or an occupation of the territory in fact and does not depend on any justification
to use force lawfully or unlawfully coming from jus ad bellum. Accordingly, as soon as a state or
IO becomes a party to the armed conflict, they are bound by international humanitarian law. In
this spirit the peacekeepers participating in hostilities will become combatants. They cannot be
considered civilians anymore because their states are in conflict with other parties and they are
members of the armed forces. To argue otherwise would lead to unfortunate results, as if they
were not considered combatants and still participated in the armed conflict, they would become
unlawful combatants with very arguable status under international humanitarian law. When they
do not participate in hostilities, their states are not parties to the conflict, and they are not
considered armed forces and will be civilians of a neutral state. Their participation (representing
an international actor) may convert that conflict in an international one if they participate in
hostilities against state armed forces or against an armed group in the state without a
government and that group may pretend to act on behalf of the government. This position
argues for a gradual approach to the application of the law of occupation under Vienna
Conventions on the law of Treaties107. If protected persons fall in the hands of peacekeepers and
the application of any provision of Vienna Conventions on the Law of Treaties is triggered, they
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must comply with it irrespective of the heading under which the provision is placed in Vienna
Convention on the Law of Treaties108. The whole system of Vienna Conventions on the Law of
Treaties may also apply to the peacekeepers, even if they do not participate in the conflict if
they exercise the sole authority in the country. In all cases, whether international humanitarian
law applies or not, the troop contributing countries and UN remain bound by international
humanitarian law obligations (the UN remains bound by customary international humanitarian
law)109. Consequently, I am of the opinion that international human rights law does not cease to
apply during the application of international humanitarian law: they apply concurrently. In any
case of their conflict, it can be solved by interpretation of the one in the light of another. If the
peacekeepers commit human rights violations and their conduct is attributable to their
respective troop contributing countries will be responsible for that conduct, even though it was
committed beyond the territorial borders and territorial control is not needed. The argument is
made that the notion of jurisdiction, provided in human rights treaties, is not a condition
additional to the attribution of the conduct to states but, in substance, represents the same
limitation to state responsibility for the conduct performed abroad. The human rights bodies
use the jurisdictional requirement to find the responsibility of the state in the same way as the
attribution of the conduct is used to find the responsibility of that state.
Therefore, the UN or troop contributing countries can be responsible for the human rights
violations committed by peacekeepers during peace keeping operations if the conduct
constituting human rights violations is attributed to either of them. Regarding individual criminal
responsibility of peacekeepers, the thesis argues that the SOFAs which the UN signs with the
host states provide blanket exception from the host state jurisdiction for peacekeepers and may
lead to the impunity of peacekeepers for the acts committed during peace operations. The host
states signing such agreements may violate their obligations under the Vienna Convention on
the Law of Treaties110. Under those Conventions, the host states are obliged to establish their
jurisdiction over war crimes or crime of torture, if a perpetrator of those acts is present in their
territory. They are also under obligation to take him into custody and prosecute or extradite.
No such possibility is envisaged under the UN SOFAs and when a peacekeeper commits an
international crime, the host state will be in violation of its obligations.
It can be concluded that the responsibility of the UN, troop contributing countries, and
peacekeepers depends on the factual circumstances of the commission of international law
violations during PSOs. The troop contributing countries hiding behind the veil of the UN and
its immunities cannot avoid international responsibility for those crimes that they were able to
prevent. The fact that the troop contributing countries possess more powers than the UN
(including disciplinary, prosecutorial and training powers) to prevent violations of international
law contributes to their responsibility for those crimes. The UN should not bear the
responsibility on its own. The UN should change its position with regarding the SOFAs that it
signs with the host states, as by this act it may compel the host states to violate their obligations
under international law. Although the UN tries to adopt certain measures and policies directed
to prevent unlawful conduct of peacekeepers, it does not change its policy in shielding troop
contributing countries and their peacekeepers from any international responsibility and by that
contributing to the sense of impunity among them. What should be done is to recognise that
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the international responsibility for violations of international law committed during peace
operations is shared between the UN, troop contributing countries and peacekeepers and
neither of them will avoid responsibility by reason of simple collaboration with the UN and
authorisation by the UN Security Council.
V. CSDP Missions in the European Union

The hypothesis that the contingents taking part in a military operation of CSDP 111 can be
qualified as de jure bodies of the European Union is to be excluded, since there is no indication
to that effect that can be found in deeds, declarations and other soft law instruments issued
from the EU, or even less, in provisions contained in the Treaties. For similar reasons, even the
possibility of configuring such groups as "subsidiary" organs of the organization is groundless.
Finally, the hypothesis consisting in considering military contingents de facto organs shows
evident difficulties in many ways. Although military contingents transfer part of their command
and control structure to the European Union, the EU does not exercise full command over
them. On the other hand, it can be said that only bodies under its "direct" and "exclusive"
operational and organizational control are bodies of the European Union, and this criterion can
be extended, in general, to all international organisations. In other words, the concept applies
only to those subjects on whom the organization has the "exclusive" authority to impose
operational decisions or regarding the appointment of their duties within the mission. This is
not the case of personnel participating in CSDP112 missions.
In our opinion, the quotas that take part in the military operations of CSDP cannot therefore
qualify as bodies of the European Union under article 6 of Project 2011. The application of this
provision is, therefore, excluded with reference to the allocation of unlawful conduct during
CSDP operations. The absence of specific provisions that set the state quotas as organs of the
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organization when they act as part of CSDP operations can be explained by the awareness of
the risks related to the commission of violations of international law and, consequently, perhaps
also by the will to ensure that, first and foremost, states have to respond internationally to any
illegal conduct. On the other hand, it is appropriate to emphasize the large, and in some ways
unexplained, asymmetry between the Project of 2001 and the one of 2011 regarding the
regulation of the issue concerning the attribution of conduct. This is a "deficient" regulatory
framework, in which the (few) provisions concerning the attribution of conduct of the Project of
2011 do not seem sufficient to regulate the various situations that may occur with reference to
the increasingly complex practice of international organisations.
VI. European Union Responsibility Related to Acts of Member States

Under certain circumstances, the responsibility of an IO may arise in connection with the
conduct of a state or another IO, pursuant to articles 15113 and 17 of the Project 2011114. Article
15 provides that where an organization directs and controls a state (or another international
organization) in the commission of an international offense, it will be responsible for that act, if
it does so “with knowledge of the circumstances of the internationally wrongful act” and if the
act “would be internationally wrongful if committed by that organization”115.
This case may take on a certain importance during the CSDP operations. One of the
discriminating factors for the attribution of conduct and responsibility is to assess the type of
control exercised over a member state. Also, with reference to the hypothesis of "related
liability", it is fundamental to understand what kind of relationship exists between the European
Union and the member states participants in the missions. In this case, the position of the
member states is emphasized, not that of their organs made available to the organization. This
aspect must be appropriately considered and may change the conclusions that can be reached.
In essence, it can be said that in the course of a military operation conducted under the aegis of
the European Union, the latter directs and controls a member state in the commission of an
unlawful act in accordance with article 15 of the Project of 2001. In our opinion, the hypothesis
is hardly feasible in practice, but should not be excluded a priori. The only form of control
exercisable by an IO on the member states is achieved through the enactment of binding acts.
In this sense, there is no doubt that within the CSDP the Member states are obliged to comply
with the measures decided and adopted by the European Union, in particular the Council. In
fact, the transactions are initiated through the issue of joint actions, which, pursuant to article
25(bi) of the TEU, are among the decisions taken by the European Union to conduct the
CFSP. The decisions are binding acts issued by the Union, obligatory in all their elements,
which may have general scope or, if they designate the recipients, individual scope.
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One of the major problems, however, lies in the fact that the management and control in
question must be exercised directly on the concrete EC of the unlawful act, or must be
functional and closely related to it. Moreover, this control must refer to a real "domination" on
the commission of the deed, while the management must also be factual. The first requirement
seems to imply that the member state cannot have any alternative available except to commit
the act 116 . For example, it could be assumed that a member state is bound by a provision
contained in a decision to subject individuals captured in the course of a military operation to
arbitrary arrest and detention, in violation of its obligation under international law of a
customary nature. Regarding the second requirement, it seems at first sight easier to consider it
satisfied in relation to the subject in question. The term "directs", in fact, refers to an "actual
direction of an operative kind" 117 which can be said to exist with regard to CSDP missions.
Nonetheless, the control we are referring to is implemented towards state bodies and not
towards member states tout court. The latter provide civilian and military capabilities for
carrying out the various missions which, in concrete terms, consist precisely of qualified
personnel. It is therefore a sort of "three-way relationship": firstly, there is the European Union,
which leads the CSDP and has its full "ownership"; secondly, there are the member states, which
provide their necessary resources for the organization, preparation and actual conduct of the
missions; finally, in a position, so to speak, "intermediate", there are the state bodies made
available to the Union, which act as a filter between the two main actors and which, in practice,
carry out the activities envisaged by each individual operation. If from a purely practical point of
view this situation may appear well defined, the legal uncertainties it poses are not, as we have
so far been able to appreciate, of little importance. In particular, since the "control" requirement
on states does not seem to be fulfilled, we believe that the European Union cannot be held
responsible for an international offense committed within the framework of a CSDP mission
under article 15 of Project118. On the other hand, the relationship between the member state
participating in a mission and the European Union does not seem to be sufficiently regulated
and, even less, the triple relationship that is created between a member state and its own
military contingent, on the one hand, and this last and European Union, on the other.
On the other hand, as regards the circumvention hypothesis (article 17 of the Project), it may be
the most suitable for the purpose of configuring the possible international responsibility of the
European Union in the context of the CSDP119. In fact, in this area of foreign policy, the Union
does not have the basic elements to implement proper regulatory control towards the member
states – the jurisdiction of the CJEU over the provisions concerning the CFSP – the member
states being excluded would continue to incur liability for issues related to this sector, while the
EU could incur international liability, not on the basis of a rule on attribution, but exclusively
under article 17120. This position, although present undeniable connotations of logic, does not
seem to be shared in the light of what we say below.
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If we apply the provision in question to the operations of CSDP121, we can see, in fact, how the
member states conduct their actions on the basis of binding decisions issued by the Council.
However, two requirements need to be met to hold the European Union accountable under
article 17(1): First of all, it must be shown that, in issuing a decision with regard to the member
states, it had the precise intention of circumventing its own international obligation.
Furthermore, the decision must not leave any room for manoeuvre in the hands of the member
state, which must be forced to commit an international offense by implementing that decision.
Finally, there is no responsibility of the IO if the authorization is no longer valid and no longer
applicable to the circumstances of the case due to changes that have occurred since its
adoption122. The conditions of applications provided for in article 17 are so restrictive that they
jeopardize the usefulness of the whole provision. As regards to the first aspect, it is clearly
difficult to demonstrate that the European Union wants to circumvent an international
obligation which will be free to adopt the measures it deems most appropriate in this regard.
On the other hand, in general and theory, the fact remains that these are official organs and
therefore always subject to the supreme command of their sending state.
The hypothesis of the circumference, in fact, implies the presence of the specific element of
malice, or the will to cause a certain act, as clarified also by the ILC. This is obviously an
element of a subjective nature whose presence cannot be deduced from mere factual criteria. In
relation to the second aspect, it is difficult to establish to what extent the states enjoy a certain
degree of discretion when they have to implement the measures imposed by the European
Union in the context of the CSDP, partly because of the secrecy of certain documents such as
those concerning, for example, the rules of engagement. In the Rheinland-Pfalz case 123 , for
example, the judges considered that the unlawful conduct was attributable exclusively to
Germany, stating that it had a significant influence on the transfer of these subjects.
Since the state organs operating in the context of a CSDP operation are still subject to the
general control of their sending state, they enjoy a certain degree of discretion in implementing
EU measures. Furthermore, an observation is opportune. Article 17 of the Project assumes that
the action taken by the member state following the decision issued by the organization is illegal
for the latter, regardless of whether it is also for the circumvented member state (or IO). With
regard to the international responsibility deriving from the CSDP operations, we can say that
almost all of the international standards in this area constitute obligations both for the European
Union and for the member states124. It follows that, whenever article 17 is applied to cases of
international crimes committed during a CSDP mission, both the European Union and the
121
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member state will be responsible internationally. Article 17 may seem at first indicated to
regulate the issues concerning the assignment of international responsibility in the context of
CSDP missions; nevertheless, to a deeper analysis, the fundamental requisites that constitute its
application base seem to be missing.
VII. Multiple Attribution and Responsibility

The hypothesis that an international crime committed during a CSDP operation can be
attributed both to the European Union and to the individual sending states, to varying degrees
depending on the case. An attribution of this type within the scope of CSDP operations can, in
our opinion, occur when the "effective control" exercised by the European Union on the
offending conduct125 is not sufficiently clear, and there is exclusive control by the sending state.
At the regulatory level, the Political and Security Committee (PSC) (article 38 TEU) 126 is
responsible for the political control and strategic direction of military operations, under the
authority of the High Representative for the Common Foreign and Security Policy from the
Council. On the other hand, from a factual point of view, the contingents obey the directives of
the Commander of the EU Force, but are subjected to the "full command and authority" of their
sending state, which, as previously mentioned, retains powers disciplinary and jurisdictional
measures on these and can also decide on a number of aspects, such as participation in a
particular operation, the withdrawal of troops from the same, the number of men to be made
available to the Union, etc. In this scenario, the dual (or multiple) attribution and responsibility
hypothesis can be a valid solution for regulating this issue127. The difficulty of this approach is,
however, to distribute equally the "weight" of responsibility between the sending state and the
European Union: in concrete terms, it will be necessary to assess the damage caused to the
victims of the illicit act (where it is quantifiable) and to what extent each party will have to
125
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respond internationally. Passed to the dual or joint responsibility situation, it is also foreseen by
the 2011 Project in article 48128. The limitation of this provision is that it deals only with the
"consequence" of the commission of the unlawful act, providing that, where an IO and one or
more states or international organisations are responsible for the same offense, "the
responsibility of the state or organization may be invoked in relation to that act"129.
Dual responsibility will necessarily have to be based also on an attribution of dual conduct. The
ILC has admitted this possibility, stating however that it may not frequently occur in practice.
The only example reported by the ILC in which there can be a double attribution of conduct is
that in which two international organisations establish a joint body that works for both; this
situation obviously cannot be emphasized with reference to the CSDP. A dual attribution can
occur when the conduct is put in place by an individual or entity to which more than one
attribution rule applies, or in cases where it acts on behalf of more than one entity at the same
time. A multiple attribution of conduct in the practice of EU missions could arise, for example,
in cases where the quota "given" to the organization is subject both to the directives originating
from its sending state and to those issued, at the various levels, by the institutions and bodies of
the Union. In this case, the decisive element lies in the "double membership" of the body in
question, which acts both on behalf of its sending state and on behalf of the European Union. A
problematic aspect, however, consists in establishing the criteria based on which to evaluate this
"double belonging"130: must we use formal or organic criteria? Or to factual criteria, as for the
application of the "effective control" test? In the latter case, what kind of control should be
exercised on such individuals so that there can be attribution of conduct? In other words, what
is the "minimum threshold" of control required?
Another question we consider open concerns, moreover, the overlap of the dual attribution
hypothesis with other cases configured by the 2011 Project, such as that of the conduct of
organs or agents of the IO (article 6). In fact, in the case where a body acts on behalf of more
than one legal entity at the same time, for example, as a de facto body of one and another de
iure organ of the other, it is possible to speak of a dual attribution of conduct, which provides
for an exclusive attribution to international organizations. In our opinion, the Project of 2011 is
not, at present, able to answer these questions as it is strongly oriented towards the unequivocal
attribution of conduct. A way forward could be to use the hypothesis of dual attribution as a sort
of "default attribution rule" in all those cases in which it is not possible to find the presence of
the attribution elements outlined in articles 6 and 7 of 2011 Project. If the conduct is not
carried out by an organ or agent, in law or in fact, of an international organization, or is subject
to the effective control of the latter, it must presumably be attributed to the sending state. In this
scenario, the dual attribution could find space, especially in the residual cases of article 7, in
which it is ascertained that the organization has not exercised an "effective control" on the
specific conduct, but has in any case, in some way, influenced the occurrence of this unlawful
event131. However, it is inevitable to observe how every effort to configure multiple attribution in
cases of CSDP operations and, more generally, for military operations conducted under the
aegis of international organisations, clashes, on the one hand, with the lack of clear normative
references and, on the other, with a jurisprudence still extremely timid and, in our opinion, not
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always convincing. In essence, the multiple attribution of conduct, although desirable, remains
today a purely theoretical hypothesis.
Regardless of the difficulties in applying the criterion, the attribution to both the EU and to the
member states of the same international illicit fact is certainly an aspect to be taken into
consideration in order to provide an effective remedy for victims of such violations of
international law. Since the primary objective of the international liability regime is the
possibility for the injured party to invoke this responsibility and, above all, to assert it in legal
terms.132 In the case in which the victim may have recourse against both the European Union
and one or more member states, the probability of obtaining such redress will obviously
increase. The dual attribution of an illicit conduct would therefore prevent the states from
hiding behind the "shield" constituted by the organization (the so-called organizational veil)133,
also creating an obligation on them to provide an adequate repair and, moreover, it can provide
an incentive for the European Union and to the member states participating in the missions to
not commit violations of international law during the operations.
It is clear that it is not possible to establish a general rule which would always allow to attribute
any international wrongdoing to the European Union. This may be true, in a broad sense, for
all those military operations established, managed or authorized by an international
organization. This lead, once again, to highlighting that the concrete attribution of a particular
conduct detrimental to the subjects involved depends on the analysis of the circumstances
proper to the specific case.
The bodies that participate in the CSDP operations-even more markedly than we can say with
regard to the peace-keeping missions of UN-cannot, in our opinion, be defined as de facto
departments of the European Union, nor much less de jure organs, constituting state organs
made available to the organization. They cannot even be framed as agents of the European
Union, being first of all agents of their own state. Therefore, linking the hypothesis of
international responsibility of the European Union in this sector with the dictate of article 6 of
the Project of 2011 would, in our opinion, be a stretch.
It is certainly correct to say that it is the personnel, both civil and military, who ensure the
CSDP is "made available" to the European Union by the member states and, to a lesser extent,
by third parties. In particular, these are state bodies that act on behalf of the organization, but
under the "general command" of their sending state. The attribution rule that seems best suited
to the situation in question is therefore that contained in article 7 of the Project. The difficulty,
quite obvious, is to establish whether or not the Union exercises an "effective control" over the
conduct of these national bodies and, to this end, determine under what circumstances such
control exists. We have seen, that the chain of command can be a useful tool for this purpose,
especially if we move on the basis of the practice of UN. It clarifies what the functions of each
single structure participating in the operations are but has the defect of not being able to
determine, when an international obligation is actually violated, if the EU were actually
exercising such type of control134. As the operation Atalanta demonstrates the "effective control"
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on a specific conduct – understood as the specific order to perform a given act and therefore
the ability to concretely influence the occurrence (or the non-occurrence) of that event – it can
also be exercised by a different body than the one to which this control was originally assigned.
Consequently, in order to hold the European Union accountable internationally, it will be
necessary to take into account the specific act, contrary to a requirement of international law,
and to ascertain who has given the precise order to accomplish it and, as established from the
Hague Court of Appeal in the Nuhanovi case, it had the power to prevent it.
As far as military operations are concerned, the EU holds the command and control of the
operation through a chain of command that originates from the Council and ends with the
Operation Commander, who exercises command and strategic control at the narrowest level,
under the authority of the European Union Military Committee (EUMC) and the Conference
of the Parties (COPS). This transfer of authority from national governments to the EU can be
interpreted as an exercise of effective control by the Union135, especially when one considers that
in UN case it is recognized its international responsibility, a similar mechanism took place, as it
was the Force Commander to exercise command and control in the field on behalf of UN. In
the case of the ONUC136, mission, the chain of command originated from the Secretary General
under the authority of the Security Council and from General Assembly passed through the
officer in charge and reached up to the Commander of the Force. On the other hand, the
concepts of general "command" and "control" are not sufficient to establish who exercises the
"effective control" on a given conduct pursuant to article 7 of the 2011 Project. For this purpose,
it is necessary to evaluate what is the authority that exercises control when the violation takes
place, or the authority from which the order is issued which, in turn, causes the occurrence of
the unlawful conduct. This can only be done by carefully assessing, on a case-by-case basis, all
the details of the offending case.
Since this operation can be very complex with reference to the still poor practice of the
European Union, one possibility could be that of setting up a "dual attribution" of an illegal
conduct, either to the European Union, to the individual or to the most sending sates that
concretely commit the violation of an international obligation, evidently in proportion to the
type of offense committed. This operation would also give rise to a dual international
responsibility and, therefore, to the possibility for the injured party to take legal action against
both parties. Although it is undeniable the difficulty of distributing the weight of each (part of)
responsibility equally and the lack of adequate normative references, this approach appears at
the moment, in our opinion, the way most responsive to the real modalities of CSDP
operations. In order to simplify the distribution of responsibilities under the scenario just
outlined, a viable route could be to consider, in cases of violations of international obligations
committed during a CSDP mission, two distinct international offenses (of parallel attribution
and responsibility).
The outlined approach clashes with the one adopted by the German courts in the case of
Rheinland-Pfalz, in which the first and second instance judges have identified Germany as the
only entity responsible for the violations of human rights committed against Somali pirates. In
our opinion, the case could be an excellent opportunity to consolidate a line of jurisprudential
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prone to the recognition of a dual attribution and responsibility; to this end, the judges should
have given less weight to the criterion of the final operational control, in the wake of the
criticized cases Behrami and Saramati 137 , and to admit that Germany had (a part of the)
responsibility, since it had concretely implemented the illegal transfer, but that the European
Union should also respond to a certain extent internationally, since it was the legal entity that
had authorized it138.
We believe that national and international jurisprudence should move more decisively towards
a "shared" responsibility in relation to military operations conducted under the aegis of
international organisations and, more specifically, those of CSDP, gradually moving away from
the road of exclusive responsibility, so dear to classical international law, but perhaps
inadequate in the current international scenario. A final consideration is opportune: if on the
one hand the works of the ILC have allowed, albeit in a not yet definitive way, to codify the legal
regime regarding the international responsibility of the organizations, on the other hand
pronounced on the attribution of the committed offenses in the course of operations carried
out by the United Nations, as well as the German one on the issue of pirate transfer in the
context of Operation Atalanta, it seems to move more and more towards the recognition of a
state responsibility rather than the ego. This situation in addition to constituting a paradox,
represents a dangerous tendency that could prejudice the development of international law in
matters of responsibility.
Our suggestion is to conduct an attribution of conduct analysis in each of these cases applying
principle of effective control understood in its traditional meaning, i.e., the Nicaragua formula139
and not the doctrine of ultimate control as developed in the jurisprudence of the ECtHR. As to
the tension between the interests of the injurer organization and the injured party, international
law fails to provide a satisfactory solution. The system fails at the procedural level of
enforcement of responsibility. The international law provides for instruments safeguarding the
autonomy of international organisations. The natural course of action would be that they could
be held responsible for their acts violating international law. However, the deficiencies of the
enforcement mechanisms of international law often render this impossible. Immunity of
international organisations, lack of standing before international courts and tribunals, and
absence of arbitration arrangements allowing for settlement of disputes involving international
organisations create a situation in which a victim of a violation of international law is deprived of
remedies under international law and as consequence in EU law, too. This also has its
consequence in the application of substantial law on responsibility, as the injured parties will be
likely to argue that the actions of the organizations are to be attributed to the member states,
hoping to obtain a remedy in the more effective mechanisms of enforcement of state
responsibility. Thus, the degree of control that the state must have over an entity, formally not
having a “state organ” status, is the same as the state has over its de jure organs, namely
complete dependence. The only difference between a de jure and de facto state organ is the
recognition of the former in the state’s internal law, which per se does not affect the state
responsibility under international law.
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At the national level, restricting of the immunity of international organisations should be
recommended. In our view, the limitations should be based not on the restrictive doctrine of
immunity of state implying the acta iure imprerii and acta iure gestionis division inappropriately
to international organisations. The restrictions should go back to the very justification of their
immunity under international law. The “functional necessity” analysis would constitute a useful
tool for proving whether the acts in question in fact fall within the scope of activities requiring
jurisdictional immunity.
VIII. Concluding Remarks

CSDP has great potential, especially following the changes introduced by the Lisbon Treaty and
the new configuration of article 43 TEU. The European Union can conduct a very wide range
of operations outside its borders, many of which involve military intervention, and is, at least on
paper, a "new" actor for international security. The provision concerning the progressive
definition of a "common European defence" further emphasizes the role and type of functions
that the organization intends to take on the international scene, no longer limited only to the
economic and trade sectors. On the other hand, the great potential of CSDP has, to date,
remained largely unexpressed. The missions conducted were, except for sporadic cases, of
reduced scale and involved a small number of units in the field. The "common defence"140 has
not yet been achieved141. CSDP is currently in a sort of "limbo" between a real security policy
and a mere civil action. The reasons for a modest development and the "lack of enthusiasm"
towards CSDP we believe are primarily due to its markedly intergovernmental character and its
sui generis nature. Regarding the first aspect, it is clear that the member states are the real
"protagonists" of the CSDP142 and those who can influence their development and progressive
definition. The CSDP still appears, in fact, as the set of decisions taken at the level of individual
national governments, rather than a real "common policy". On the other hand, the relationship
between the European Union and member states and third parties in this sector still appears to
be obscure and, in some respects, controversial. In particular, it is not clear what kind of
competence the organization has and what the member states' room for manoeuvre is. The
military missions (EUNAVFOR Somalia and EUNAVFOR MED on all)143 seem to have, in
some way, marked the passage of the CSDP to a more advanced phase and a more incisive type
of military intervention, but this development must in our opinion necessarily also be
accompanied a general change in the intergovernmental nature of this sector, which must
become more supranational. To this end, a viable hypothesis could be that of modifying the
norm foreseen by article 42 (4) TEU144, replacing the unanimity rule currently in force for the
adoption of decisions by the Council in this area, with that of the qualified majority.
Furthermore, in our opinion, it is appropriate to clarify what kind of competence the European
140
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Union possesses, possibly by introducing a new type that better fits the specifics of this sector.
To conclude on this point, it seems to us that, at the present time, the CSDP is still in a phase
of development and adjustment and does not enjoy a sufficient level of credibility, first of all by
the member states of the European Union. For the realization of a complete CSDP to become
just a matter of time, it is necessary to move more decisively towards a real common
supranational policy.
Secondly, despite the problems and uncertainties that characterize the CSDP, the legal
implications of its implementation are significant and complex. In order to analyse the question
of the international responsibility of the European Union in the conduct of the CSDP, we first
discussed the objective element of the international crime. In this regard, the explicit
conferment of legal personality to the organization confirms its international subjectivity; as a
consequence, the European Union is subject to the rules deriving from international law, which
are imposed during the conduct of operations in non-member states. These obligations can be
derived, first of all, from some provisions contained in the Treaties, such as those that provide
for the respect of human rights and the principles contained in the United Nations Charter;
however, these provisions are formulated in a generic manner and appear to represent
"standards of behaviour" rather than actual legal obligations. As far as the obligations of a
conventional nature are concerned, these are also contained in the decisions issued by the
Council for the launching of a mission, but also in this case they are indications expressed in
vague terms145. Other obligations derive from the agreements on the status of forces concluded
by the European Union with the states hosting the various missions (SOFA) and status of
mission agreements (SOMAs)146, as well as the agreements on the participation of non-member
states to the operations and resolutions of the Security Council authorizing the initiation of
these and the use of force. A large part of the binding obligations of the organization in
conducting the CSDP derives from general international law, in particular the customary law
and the general principles of law 147 . In this regard, the most relevant sectors are the law
concerning the use of force, human rights and, finally, international humanitarian law148. The
role of unwritten international law in the field of CSDP is extremely important, since the
European Union, like all international organisations, cannot adhere to the main international
conventions on issues such as human rights or international humanitarian law.
In addition, in this case, the problem of vagueness of the content of these obligations is
presented. In this spirit we note the Council Joint Action 2008/749/CFSP of 19 September
2008 on the European Union military coordination action in support of UN Security Council
resolution 1816 (2008) (EU NAVCO)149. The unilateral acts of the EU can also be a source of
obligation as they are in international humanitarian law. By way of an example, Council Joint
Action 2088/749/CFSP, Council Joint Action 2008/851/CFSP and Council Decision
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2008/918/CFSP150 contain references to respect for the relevant International Law and the UN
Security Council Resolutions 1816 (2008) in which there are express demands for the respect of
human rights. The EU is bound by international human rights rules of jus cogens, and it must
respect them in the deployment of EU military operations, in which special circumstances and
conflict require particular attention to be paid to these kinds of norms, and also according to
ICJ case law, which in the Advisory Opinion on the Legal Consequences of the Construction of
a Wall in the Occupied Palestinian Territory stated that “the Court considers that the
protection offered by human rights conventions does not cease in case of armed conflict, save
through the effect of provisions for derogation of the kind to be found in Article 4 of the
International Covenant on Civil and Political Rights” 151 . In speciem, Zwanenburg makes
reference to the Advisory Opinion on the Legal Consequences of the Construction of a Wall in
the Occupied Palestinian Territory of 9 July 2004152 in which the CIJ “suggest that at least certain
norms of international humanitarian law may have a peremptory character”, but it does not
establish which of them should be classed as such. The norms that can be considered to be
peremptory are the basic rules of humanitarian Law, derived from the Vienna Conventions on
the Law of Treaties, and can be identified by taking into account the prohibition of derogatory
agreements153.
As we can see in the same spirit in the case Kasumaj v. Greece of 5 July 2007154 and Gaji v.
Germany of 28 August 2008155 the ECtHR reiterated its view on the attribution of the action of
national contingents allocated to KFOR to the United Nations. In Beri and others v. Bosnia
and Herzegovina of 16 October 2007 156 the ECtHR furthermore restated its decision in
Behrami and Saramati when concluding that the conduct of the High Representative in Bosnia
and Herzegovina was to be attributed to the United Nations 157 . international organizations'
responsibility concerning human rights protection initiated from the Inter American Court of
Human Rights (IACtHR) structured its decision around the rules of state responsibility. It
150
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found that whenever a "state organ, official or public entity violates one of those rights, this
constitutes a failure of the duty to respect the rights and freedoms set forth in the Convention
(...)". In so doing, the IACtHR established that international responsibility may arise from an
action of any authority, official, agent or person who is a member of the state machinery. The
IACtHR noted it is a "tenet of international law that the state is responsible for the acts and
omissions of its agents acting in their official capacity, even when those agents act outside the
scope of their authority (...)"158. The linkage between acts by agents of the state with the state
apparatus expands avenues available to human rights courts to prosecute wrongful acts by states.
The judgment in Velàsquez of 29 July 1988 places a "duty to guarantee" on states, requiring
them to take active steps towards monitoring, regulating and policing their agents, ensuring that
a violation of international rights will not go unpunished, and upholding the right to life by all of
their citizens159.
In this regard, we believe that the establishment of a more precise regulatory framework
regarding international law applicable under the CSDP and a clearer indication of the division
of competences between the European Union and member states and third parties participating
in the missions is necessary, whereas the latter have different international obligations and only
partly coincide with those binding the European Union.
Equally important to CSDP framework is the incorrect definition of the relationship between
European Union and states participating in the missions. The main normative reference in this
case is article 7 of Project of ILC on the responsibility of international organisations, since the
quotas that carry out CSDP operations are state bodies made available to the European Union.
The first problem that has emerged is the determination of the exact scope of the "effective
control" criterion contained in this provision. We believe that it does not correspond to a
simple operational and general command and control over the troops-which are normally
carried out by the European Union, whose institutions are at the top of the chain of commandbut are exercised by the entity that issued the order to carry out the conduct that caused the
occurrence of the unlawful event and which had the power to prevent the completion of such
action. This necessarily requires an analysis of the specific circumstances of the case, while it
cannot be determined ex ante, that is before the start of an operation and only on the basis of its
command structure, which entity has exercised this "effective control" on the unlawful conduct.
Another problem posed by article 7 is whether it admits a double attribution of conduct, a
solution that we consider acceptable with reference to the missions of the European Union and,
more generally, to operations conducted under the auspices of an IO which provide for
participation of state bodies. In this regard, article 7, as well as the other provisions of the
Project concerning the attribution of conduct, does not rule the case of a dual attribution,
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configuring itself as a "one-off" rule, whose purpose is solely to attribute a conduct to the IO.
Although the UN Secretariat confirms the existence of practice of applicability of “effective
control” test to the allocation of responsibility for the conduct of PSOs, it disagrees with the
ILC Drafting Committee on the content of this control. It stated that in the UN practice the
“effective command and control” test is applied “horizontally” to distinguish between the UNcommanded and controlled operations and UN-authorised operations under national
command, whereas the ILC suggested the application of “effective control” test “vertically” to
condition the responsibility on the possession of factual control by either of the entities.
Therefore although both Articles (of Draft articles of State Responsibility (ASR) and Draft
Articles on Responsibility of International Organisations (DARIO)) seem to be similar from the
first view, they appear to be qualitatively different in their essence. While ASR understands
“placed at the disposal of” requirement as an existence of “exclusive direction and control” of
receiving entity, DARIO excludes from its cover “fully seconded” organs, and by contrast
includes those on which the control is joint or shared by entities (which are in turn excluded by
ASR article 6)160.
The jurisprudence, for its part, has tried and tries to move towards a dual attribution of conduct
in the context of illicit conduct during UN-led peace missions, but this attempt was based on an
incorrect reading of the Project of ILC. In this regard, we believe that the attribution of the
same conduct to more than one legal entity is one of the most important developments that the
right of international responsibility can do in the future, especially in light of the ever-increasing
complexity of practice and uncertainty application of the "effective control" criterion. However,
this development cannot really be said as long as there is not a suitable legal framework, which
foreshadows which are the extremes for configuring this dual attribution, on what kind of
criteria to evaluate its presence, etc. Once this case has been better defined, international law
can move from the traditional concept of exclusive responsibility to that, so to speak "evolved",
of shared responsibility or, according to the phrase introduced by some scholars.
This development will contribute to strengthening the rule of law and will provide more
chances for an adequate reparation to the victims of an international offense. At the time of
writing, both the criterion of the "effective control" provided for in article 7 of Project161, and, to a
greater extent, the hypothesis of a dual attribution of conduct, still seem far from a clear and
uniform definition (and application) in law.
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